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ATTACHMENT 3 – PROFESSIONAL SERVICES AGREEMENT 
The City has provided its current standard Professional Services Agreement below. The final agreement 
will include the negotiated Scope of Services, Schedule, Fee Proposal, insurance requirements, 
indemnification, term, compensation, records, and other applicable contractual requirements. The current 
City agreement shall control over any inconsistent proposal language, unless expressly negotiated and 
approved by the City. 

Proposers shall identify any requested exceptions to the agreement in their proposal. Failure to identify 
an exception may be deemed concurrence with the agreement, subject to City review and negotiation. 

 

CITY OF TRACY 
PROFESSIONAL SERVICES AGREEMENT WITH 

[Name of Entity], [Type of Entity] 
 

This Professional Services Agreement (“Agreement”) is entered into between the City of Tracy, 
a municipal corporation (“City”), and [Name of Entity], a [Type of Entity] (“Consultant”). City and 
Consultant are referred to individually as “Party” and collectively as “Parties.” 
 

RECITALS 
 
A. City desires to retain the professional services of Consultant to [Describe nature of scope of work] 

as further described herein and in Exhibit A. 
 

B. On [DATE], the City procured services by [choose applicable procurement process pursuant to 
value of services) for the Scope of Work defined below. On [DATE], Consultant submitted its 
proposal for the Scope of Work to the City. Pursuant to Tracy Municipal Code [chooses applicable 
section] the City has determined that [choose appropriate reason e.g. Consultant demonstrated 
that it was the best qualified and most responsible proposer, and best fits the City’s needs for 
competence and professional qualifications necessary for the satisfactory performance of the 
Scope of Work defined below.] 
 

C. After negotiations between the City and Consultant, the Parties have reached an agreement for 
Consultant’s professional services as set forth in this Agreement. 

 
D. This Agreement was approved on [DATE] pursuant to Tracy Municipal Code Section 

_____________, [and City Council Resolution No. _____________]. 
 
NOW THEREFORE, for good and valuable consideration the sufficiency of which the Parties hereby 
acknowledge, the Parties mutually agree as follows: 
 
1. Scope of Work. Consultant shall perform the professional services, tasks, and scope of work 
described in Exhibit A attached hereto and incorporated herein by this reference (“Scope of Work”). 
The Scope of Work shall be performed by, or under the direct supervision of, Consultant’s “Authorized 
Representative”: [list name(s) and title(s)]. Consultant shall not replace its Authorized Representative, 
nor shall Consultant replace any of the personnel listed in Exhibit A, nor shall Consultant use or replace 
any subcontractor or subconsultant, without the City’s prior written consent. The City may terminate 
this Agreement if Consultant makes any such change or uses or replaces any such subcontractor or 
subconsultant. Unless otherwise stated on Exhibit A, Consultant shall furnish, at its own expense, the 
materials, equipment, supplies, and other resources necessary to perform the Scope of Work. The 
City reserves the right to contract with other firms and/or consultants during the term of this Agreement 
to provide the City with the same or similar Scope of Work as described in Exhibit A.  
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2. Time of Performance. Time is of the essence in the performance of the Scope of Work under 
this Agreement and the timing requirements set forth herein shall be strictly adhered to unless 
otherwise modified in writing in accordance with this Agreement. If dates for performance are set out 
in Exhibit A, Consultant shall begin performance, and shall complete all required Scope of Work no 
later than the dates set forth in Exhibit A. Any services for which times for performance are not 
specified in this Agreement shall be started and completed by Consultant in a reasonably prompt and 
timely manner based upon the circumstances and direction communicated to the Consultant. If Exhibit 
A indicates that Scope of Work shall only be performed upon request, or if the City otherwise 
communicates the same to Consultant, Consultant shall not perform said Scope of Work until the City 
requests such performance. Consultant shall submit all requests for time extensions to the City in 
writing no later than ten (10) days after the start of the condition which purportedly caused the delay, 
and not later than the date on which performance is due. The City may grant or deny such requests 
in its sole and absolute discretion. 
  

2.1  Term.  The term of this Agreement shall commence on [DATE______] and expire and 
terminate automatically on [DATE____] or earlier by termination pursuant to Section 6 of this 
Agreement (“Term”). Subject to the Not-To-Exceed Amount defined in Section 3.1, the Term of this 
Agreement may be extended with express written amendment incorporating this Agreement signed 
by both Parties and one of the following City approvals: (a) City Council approval or (b) City Manager 
approval. An administrative extension of this Agreement by City Manager shall be limited to an 
additional term of _Number_ year(s) and require written determination by the City Manager that 
Consultant has satisfactorily met all the requirements of this Agreement. 

 
3. Compensation.  City shall pay Consultant on a time and expense basis for Scope of Work 
performed under this Agreement at the billing rates set forth in Exhibit B, which is attached hereto and 
incorporated herein by this reference.   

  
 3.1 Not to Exceed Amount. Consultant’s total compensation under this Agreement shall 

not exceed $[Dollar Figure] [Amount Number Spelled out] Dollars. Notwithstanding the foregoing, the 
payment of any funds under this Agreement shall be subject to the City of Tracy appropriation of funds 
for the Scope of Work. This Agreement shall automatically terminate in the event that such funds are 
not appropriated. Unless specifically stated otherwise or agreed to in writing and approved by City 
Council, the fees proposed by Consultant, as set forth in Exhibit B hereto, shall remain unchanged for 
the entire term of this Agreement and any extensions of this Agreement. It is understood and agreed 
that Consultant may not receive compensation up to the Not-to-Exceed Amount (or any other amount), 
and Consultant’s total compensation under this Agreement will depend on the Scope of Work 
requested and approved by the City. Consultant’s billing rates shall cover all costs and expenses for 
Consultant’s performance of this Agreement. No work shall be performed by Consultant in excess of 
the “Not-to-Exceed Amount” provided in this section without the City’s prior written approval.  
 
  3.1.1   City Budget Limitations. This Agreement will terminate without penalty, liability 
or expense of any kind to City at the end of any fiscal year if funds are not appropriated for the next 
succeeding fiscal year for this Agreement. If funds are appropriated for a portion of the fiscal year, this 
Agreement will automatically terminate, without penalty, liability or expense of any kind at the end of 
the term for which funds are appropriated. City has no obligation to make appropriations for this 
Agreement in lieu of appropriations for new or other agreements. City budget decisions are subject to 
the discretion of the City Council. Consultant’s assumption of risk of possible non-appropriation is part 
of the consideration for this Agreement.  
 

3.2 Invoices.  Consultant shall submit monthly invoice(s) to the City that describe in detail 
satisfactory to the City: the services performed, the times and dates of performance, and the names 
of the person(s) performing the Scope of Work.  
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3.2.1 If Consultant is providing the Scope of Work in response to a development 
application, separate invoice(s) must be issued for each application and each invoice shall contain the 
City’s designated development application number.   

 
3.2.2 Consultant’s failure to submit invoice(s) in accordance with this Section may 

result in the City rejecting said invoice(s) and thereby delaying payment to Consultant. 
 
3.2.3    Consultant shall submit invoices no later than 90 days after completion of a 

portion of the Scope of Work. City has no obligation to pay invoices delivered greater than 90 days 
after the date of performance of the Scope of Work. 

 
3.3 Payment.  Within 30 days after the City’s receipt of invoice(s), City shall make payment 

to the Consultant based upon the services and portions of Scope of Work described on the invoice(s) 
and approved by the City. 

 
3.4 Final Payment. The acceptance by Consultant of the final payment made under this 

Agreement shall constitute a release of City from all claims and liabilities for compensation to 
Consultant for anything completed, finished or relating to Consultant’s services or performance of the 
Scope of Work. Consultant agrees that payment by City shall not constitute nor be deemed a release 
of the responsibility and liability of Consultant or its employees, subcontractors, agents and 
subconsultants for the accuracy and competency of the information provided and/or services 
performed hereunder, nor shall such payment be deemed to be an assumption of responsibility or 
liability by City for any defect or error in the Services performed by Consultant, its employees, 
subcontractors, agents and subconsultants. 

 
3.5 Books and Accounts. Consultant agrees to maintain books, accounts, payroll records 

and other information relating to the performance of Consultant’s obligations under the Agreement, 
which shall adequately and correctly reflect the expenses incurred by the Consultant in the 
performance of Consultant’s work under the Agreement. Such books and records shall be open to 
inspection and audit by the City during regular business hours for three years after expiration or 
termination of this Agreement. 
 
4. Indemnification.  Consultant shall, to the fullest extent permitted by law, indemnify, defend 
(with independent counsel approved by the City), and hold harmless the City from and against, and 
reimburse the City for, any and all liabilities, obligations, losses, damages, injunctions, suits, actions, 
fines, penalties, claims, demands, administrative and judicial proceedings and order, judgments, 
remedial action requirements, costs and expenses of every kind or nature, and all costs and expenses 
incurred in connection therewith, including, without limitation, reasonable attorneys’ fees and court 
costs (“Claims”) arising directly or indirectly from or out of (including any and all related costs and 
expenses), relating or pertaining to or resulting from, in whole or in part, this Agreement; any act, 
omission, or event relating in any way to Consultant’s obligations under this Agreement; and/or 
Consultant’s breach of this Agreement, except to the extent such Claim is caused solely by the active 
negligence or willful misconduct of the City. In this Section 4, “City” means the City, its officials, officers, 
agents, employees and volunteers; “Consultant” means the Consultant, its employees, agents and 
subcontractors. 
 
In the event there is a finding and/or determination that Consultant is not an independent contractor 
and/or is an employee of City, including but not limited to any such finding and/or determination made 
by the California Public Employees’ Retirement System (CalPERS), the Department of Industrial 
Relations (DIR), or the Internal Revenue Service (IRS), Consultant shall, to the fullest extent permitted 
by law, indemnify, defend, and hold harmless the City from and against any and all Claims relating to 
or in connection with such a finding and/or determination. 
 



CITY OF TRACY | PARKS, RECREATION AND COMMUNITY SERVICES 

Tracy Aquatic Center CM RFP | CIP 78054 | Page 24 

The provisions of this section survive the expiration or the termination of this Agreement and are not 
limited by the provisions of Section 5 relating to insurance. 

 
5. Insurance. Consultant shall, throughout the duration of this Agreement, maintain insurance to 
cover Consultant, its agents, representatives, and employees in connection with the performance of 
the Scope of Work under this Agreement at the minimum levels set forth herein. 

 
5.1 Commercial General Liability (with coverage at least as broad as ISO form CG 00 01 

01 96) “per occurrence” coverage shall be maintained in an amount not less than $4,000,000 general 
aggregate and $2,000,000 per occurrence for general liability, bodily injury, personal injury, and 
property damage. 

 
5.2 Automobile Liability (with coverage at least as broad as ISO form CA 00 01 07 97, 

for “any auto”) “claims made” coverage shall be maintained in an amount not less than $1,000,000 
per accident for bodily injury and property damage. 

 
5.3 Workers’ Compensation coverage shall be maintained as required by the State of 

California. 
 
5.4 Professional Liability “claims made” coverage shall be maintained to cover damages 

that may be the result of errors, omissions, or negligent acts of Consultant in an amount not less than 
$1,000,000 per claim. 

 
5.5 Endorsements.  Consultant shall obtain endorsements to the automobile and 

commercial general liability insurance policies with the following provisions: 
 

5.5.1 The City (including its elected officials, officers, employees, agents, and 
volunteers) shall be named as an additional “insured.” 

 
5.5.2 For any claims related to this Agreement, Consultant’s coverage shall be 

primary insurance with respect to the City. Any insurance maintained by the City shall be in excess of 
the Consultant’s insurance and shall not contribute with it. 

 
5.6 Notice of Cancellation.  Consultant shall notify the City if the policy is canceled before 

the expiration date. For the purpose of this notice requirement, any material change in the policy prior 
to the expiration shall be considered a cancellation. Consultant shall immediately obtain a replacement 
policy. 

 
5.7 Authorized Insurers.  All insurance companies providing coverage to Consultant shall 

be insurance organizations authorized by the Insurance Commissioner of the State of California to 
transact the business of insurance in the State of California. 

 
5.8 Insurance Certificate.  Consultant shall provide evidence of compliance with the 

insurance requirements listed above by providing a certificate of insurance and endorsements, in a 
form satisfactory to the City, before the City signs this Agreement and, in any event, within five (5) 
days of such request. 

 
5.9 Substitute Certificates.  Consultant shall provide a substitute certificate of insurance 

no later than 30 days prior to the policy expiration date of any insurance policy required by this 
Agreement.  

 
5.10 Consultant’s Obligation.  Maintenance of insurance by the Consultant as specified in 

this Agreement shall in no way be interpreted as relieving the Consultant of any responsibility 
whatsoever (including indemnity obligations under this Agreement), and the Consultant may carry, at 
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its own expense, such additional insurance as it deems necessary. Failure to provide or maintain any 
insurance policies or endorsements required herein may result in the City terminating this Agreement.  
 
6.  Termination.  The City may terminate this Agreement in its sole and absolute discretion, 
without cause, by giving ten (10) days’ written notice to Consultant. Within five (5) days of such a 
termination, Consultant shall return and deliver to City all original documents relating to the Scope of 
Work in Consultant’s possession or control, including, without limitation, preliminary drafts and 
supporting documents, and any other documents prepared by Consultant pursuant to this Agreement. 
The City shall pay Consultant for all services satisfactorily performed in accordance with this 
Agreement, up to the date the termination notice is given.  
 
7. Ownership of Work.  All original documents prepared by Consultant for this Agreement, 
whether complete or in progress, are the property of the City, and shall be given to the City at the 
completion of Consultant’s Scope of Work, upon termination of this Agreement, or within five (5) days 
of any demand from the City. No such documents shall be revealed or made available by Consultant 
to any third party without the City’s prior written consent.  
 
8. Independent Contractor Status.  Consultant is an independent contractor and is solely 
responsible for the acts of its employees or agents, including any negligent acts or omissions.  
Consultant is not City’s employee and Consultant shall have no authority, express or implied, to act 
on behalf of the City as an agent, or to bind the City to any obligation, unless the City provides prior 
written authorization. Consultant is free to work for other entities while under contract with the City.  
Consultant, and its agents or employees, are not entitled to City benefits. Consultant shall be solely 
responsible for, and shall save the City harmless from, all matters relating to the payment of 
Consultant’s employees, agents, subcontractors and subconsultants, including compliance with social 
security requirements, federal and state income tax withholding and all other regulations governing 
employer-employee relations. 
 
9.       Conflicts of Interest.  Consultant (including its employees, agents, and subconsultants) shall 
not maintain or acquire any direct or indirect interest that conflicts with the performance of this 
Agreement. If Consultant maintains or acquires such a conflicting interest, the City may terminate any 
contract (including this Agreement) involving Consultant’s conflicting interest. The Consultant 
represents that it is familiar with the local and state conflict of interest laws, and agrees to comply with 
those laws in performing this Agreement. The Consultant represents and warrants that the 
representations made by the Consultant concerning unfair competitive advantage and conflicts of 
interest in connection with its submissions in response to the City’s procurement for this Agreement 
were true and accurate both when made and as of the date of this Agreement.  Consultant represents 
and warrants that it has not and shall not offer or deliver any City officer, public official, or employee 
any gifts or donations in violation of Federal, State and/or local law. 
  
 9.1 Levine-Act  
The "Levine Act" prohibits County “officers” from participating in any action related to a contract if such 
member received political contributions totaling more than $250 within the previous twelve months, 
and for three months following the date a final decision concerning the contract has been made, from 
the person or company awarded the contract. The Levine Act also requires disclosure of such 
contribution by a party to be awarded a specific contract. 
 
10.       Rebates, Kickbacks, or Other Unlawful Consideration.  Consultant warrants that this 
Agreement was not obtained or secured through rebates, kickbacks, or other unlawful consideration 
either promised or paid to any City official or employee. For any breach of this warranty, City shall 
have the right, in its sole discretion, to terminate this Agreement without liability; to pay only for the 
value of the work actually performed; or to deduct from the contract price the value of the rebate, 
kickback, or other unlawful consideration; or otherwise recover the full amount of such rebate, 
kickback, or other unlawful consideration. 
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11. Notices.  All notices, demands, or other communications which this Agreement contemplates 
or authorizes shall be in writing and shall be personally delivered or mailed to the other party to the 
addresses listed below. Communications shall be deemed to have been given and received on the 
first to occur of: (1) actual receipt at the address designated below, or (2) three working days after the 
deposit in the United States Mail of registered or certified mail, sent to the address designated below.  

 
 
To the City:      To Consultant: 
City of Tracy      [Name of Entity] 
Attn: [Name], [Title]     Attn: [Name, Title] 
333 Civic Center Plaza    [Address] 
Tracy, CA 95376     [Address] 
  
With a copy to: 
City Attorney 
333 Civic Center Plaza 
Tracy, CA 95376  

 
12.    General Provisions. 
  
 12.1 Standard of Care.  Unless otherwise specified in this Agreement, the standard of care 
applicable to Consultant’s performance of the Scope of Work will be the degree of skill and diligence 
ordinarily used by reputable professionals performing in the same or similar time and locality, and 
under the same or similar circumstances. 
  
 12.2  Amendments.  This Agreement may not be modified orally or in any manner other than 
by an agreement in writing signed by both Parties.  

  
 12.3 Waivers.  Waiver of a breach or default under this Agreement shall not constitute a 

continuing waiver or a waiver of a subsequent breach of the same or any other provision of this 
Agreement. No waiver shall be effective unless it is in writing and signed by the waiving party. 

 
12.4 Assignment and Delegation.  Consultant may not assign, transfer or delegate this 

Agreement or any portion of it without the City’s advance written consent.  Any attempt to do so will 
be void.  City’s consent to one assignment, transfer or delegation shall not be deemed to be a consent 
to any subsequent assignment, transfer or delegation. 
 

12.5 Jurisdiction and Venue.  The interpretation, validity, and enforcement of the 
Agreement shall be governed by and construed under the laws of the State of California.  Any suit, 
claim, or legal proceeding of any kind related to this Agreement shall be filed and heard in a court of 
competent jurisdiction in the County of San Joaquin. 

 
12.6 Compliance with the Law.  Consultant shall comply with all applicable local, state, 

and federal laws, including, without limitation, those identified below, whether or not such laws are 
expressly stated in this Agreement.  

  
12.6.1 Prevailing Wage Laws. Consultant is aware of the requirements of California 

Labor Code Section 1720, et seq., and 1770, et seq., as well as California Code of Regulations, Title 
8, Section 16000, et seq., (“Prevailing Wage Laws”), which require the payment of prevailing wage 
rates; employment of apprentices (§ 1777.5), certified payroll records (§1776), hours of labor (§1813 
and §1815), debarment of contractors and subcontractors (§1777.1) and the performance of other 
requirements on “public works” and “maintenance” projects. If the services being performed under this 
Agreement are part of a “public works” or “maintenance” project, as defined in the Prevailing Wage 
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Laws, and if the total compensation is $1,000 or more, Consultant agrees to fully comply with such 
Prevailing Wage Laws.  These prevailing rates are on file with the City and are available online at 
http://www.dir.ca.gov/DLSR.  Consultant shall defend, indemnify and hold the City, its officials, 
officers, employees and agents, harmless from any and all claims, costs, penalties, or interests arising 
out of any failure or alleged failure to comply with the Prevailing Wage Laws. 

 
12.6.2 Non-discrimination. Consultant represents and warrants that it is an equal 

opportunity employer, and it shall not discriminate against any subconsultant, employee or applicant 
for employment because of race, religion, color, national origin, handicap, ancestry, sex, or age.  
Consultant shall also comply with all applicable anti-discrimination federal and state laws, including 
but not limited to, the California Fair Employment and Housing Act (Gov. Code 12990 (a-f) et seq.).  
 
 12.7 Business Entity Status. Consultant is responsible for filing all required documents 
and/or forms with the California Secretary of State and meeting all requirements of the Franchise Tax 
Board, to the extent such requirements apply to Consultant. By entering into this Agreement, 
Consultant represents that it is authorized to do business in California, in good standing with the 
Secretary of State, and in good standing with all agencies having jurisdiction over Consultant 
(including any licensing agencies). If Consultant is a suspended entity at the time it enters into this 
Agreement, City may take steps to have this Agreement declared voidable.  

 
12.8 Business License.  Before the City signs this Agreement, Consultant shall obtain a 

City of Tracy Business License. Consultant shall maintain an active City of Tracy Business License 
during the term of this Agreement. 

 
12.9 Successors and Assigns.  This Agreement shall inure to the benefit of and be binding 

upon the Parties hereto and their respective successors and assigns. 
 
12.10 Construction of Agreement.  Each Party hereto has had an equivalent opportunity to 

participate in the drafting of this Agreement and/or to consult with legal counsel.  Therefore, the usual 
construction of an agreement against the drafting Party shall not apply hereto. 

 
12.11 Severability.  If a term of this Agreement is held invalid by a court of competent 

jurisdiction, the Agreement shall be construed as not containing that term, and the remainder of this 
Agreement shall remain in effect. 

 
12.12 Controlling Provisions.  In the case of any conflict between the terms of this 

Agreement and the Exhibits hereto and Consultant’s proposal (if any), the Agreement shall control.  In 
the case of any conflict between the Exhibits hereto and the Consultant’s proposal (if any), the Exhibits 
shall control. 

 
12.13 Entire Agreement.  This Agreement and the attached Exhibits comprise the entire 

integrated understanding between the Parties concerning the services to be performed and the 
matters contemplated herein. This Agreement supersedes all prior negotiations, representations or 
agreements (in each case, whether oral or in writing). All exhibits attached hereto are incorporated by 
reference herein. 

 
12.14 Counterparts.  City and Consultant agree that this Agreement may be executed in two 

or more counterparts, each of which shall be deemed an original. 
 
12.15 Expenses for Enforcement.  Consultant and City agree that the prevailing party’s 

reasonable costs, attorneys’ fees and expenses, including investigation fees and expert witness fees, 
shall be paid by the non-prevailing party in any dispute involving the terms and conditions of this 
Agreement. 
 

http://www.dir.ca.gov/DLSR
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13.  Signatures.  The individuals executing this Agreement on behalf of Consultant represent and 
warrant that they have the right, power, legal capacity and authority to enter into and to execute this 
Agreement on behalf of Consultant.   
 
 
[Signature Page to Follow] 
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As of the date of last signature below, the undersigned Parties agree to the full performance 
of the terms set forth in this Agreement and have caused this Agreement to be duly executed. 
 
City of Tracy, a Municipal Corporation 
 
[Insert name and title of City employee (or Mayor) 
authorized to sign this particular Agreement.] 
 
 
 
By: _________________________ 
      [Name] 
Title: ________________________ 
Date: _______________________ 
 
 
Attest: 
 
____________________________ 
April B. A. Quintanilla, City Clerk 
 
 
Approved as to form: 
 
 
____________________________ 
L. David Nefouse, City Attorney 

[Name of Entity], [Type of Entity] 
 
[Insert complete legal name of business entity, 
and business status such as a California 
Corporation, Limited Liability Company, etc.] 
 
 
By: ________________________ 
      [Name] 
Title: _______________________ 
Date: _______________________ 
 

Federal Employer Tax ID No. ___________ 
 
 
[Note: Depending on type of entity, more than 
one signature may be required.] 
 
 
 
By: ________________________ 
      [Name] 
 
Title: _______________________ 
Date: _______________________ 
 
 
 
 

 A  
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Exhibits: 

A Scope of Work 
B Compensation 

 

EXHIBIT A - Scope of Work 
 
[Scope should address 1) who does the work (i.e. names of personnel performing work), if this is 

important, 2) the work or tasks to be performed; and 3) deadlines for work, if any] 
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EXHIBIT B - Compensation 
 
 
[If billing rate sheet includes an escalator clause or states that rates are effective to a certain date –
then amend Section 3 to include escalator language] 
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